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QUESTIONS PRESENTED 


In a six weeks trial appellants Duncan and James were 
found guilty of second degree murder and appellant Simms 
of manslaughter. All three were charged with beating 
Orell Duncan to death with their fists, their feet, soft drink 
bottles and a claw hammer. Although the beating took 
place in the District of Columbia the body was found in 
Virginia several hours later. Appellants claimed the 
vicious attack on decedent was made in self defense, and 
further they presented a story that decedent fell out of the 
car on the way to Richmond and.Ned as a result of such fall. 

In the opinion of appellees the following questions are 
presented. 

1. Did the testimony of five eye witnesses to the beating 
coupled with the medical testimony present sufficient evi- 
dence to support the jury’s verdict that decedent died as 
a result of blows struck in the District of Columbia? 

2. Did the instructions clearly tell the jury that before 
they could return a verdict of guilty they must find, inter 
alia, that decedent died as the result of blows struck by 
appellants in the District of Columbia? 

3. Did the court properly uphold the privilege of secrecy 
covering records of the Bureau of Internal Revenue and 
the Federal’ Bureau of Investigation by quashing appel- 
lants’ completely unlimited subpoena for 1) all Internal 
Revenue records concerning Duncan and 2) all F.B.I. 
records on all witnesses that were called by the government, 
even though such witnesses were in no way connected 
with the F.B.L.? 

4. Did the prosecutor’s closing argument exceed the 
bounds of mere advocacy and become testimony when he 
told the jury that part of appellants’ tale was a fabrication? 

5. Were statements by Duncan contained in a hospital 
report concerning how a cut on her arm occurred admissible 
under the Federal Shop Book Rule, even though she testi- 
fied herself? 

6. Were the self serving and hearsay statements of appel- 
lant James concerning a conversation he had with a police- 
man properly excluded? 
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COUNTERSTATEMENT OF THE CASE 


On March 26, 1956 appellants were indicted for the mur- 
der of Orell Duncan (R. 3119). After trial the jury 
returned a verdict of guilty of murder in the second degree 
against Jannie Duncan and Edward James, and of man- 
slaughter against Calvin Simms (R. 3108, 3109, 3167). 
Duncan and James were sentenced to serve from 15 years 
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to life imprisonment, and Simms was sentenced to serve 
from 5 to 15 years imprisonment (R. 3190-3192). This 
appeal follows (R. 3209-3211). 

Carl Winchester testified that sometime after 2 a.m. 
on March 11, 1956 an argument started between the dece- 
dent, Orell Duncan, and his wife, appellant Jannie Duncan, 
in the dining room of Jannie’s Tourist Home, located at 
1622 7th Street, Northwest, Washington, D. C. (R. 209). 
Duncan was holding a nickel or chromium plated pistol 
which was pointed at her husband (R. 158, 211). She 
called to Harold Holland telling him to awaken Claudius 
Leach and Charles L. Jones (R. 215). Holland awakened 
Jones who then went into the kitchen where Duncan was 
standing in front of the decedent pointing a pistol at him. 
She gave the gun to Jones instructing him to hold it on 
decedent, which Jones testified he did (R. 489, 215, 381). 
She told Jones that if decedent made a move to shoot him, 
and that she would take the responsibility (R. 382). While 
Duncan left to make a telephone call, Jones took the bullets 
out of her gun (R. 498). Duncan gave Holland appellant 
James’ phone number and told him to call, let it ring and 
then hang up (R. 381).2 In about ten or fifteen minutes 
Duncan returned to the kitchen and took the gun back 
from Jones. Claudius Leach was sent out at Duncan’s 
request to get some whiskey, and he returned with two 
half-pints (R. 216). 

Shortly thereafter appellants James and Simms arrived 
on the scene, the latter carrying a snub-nosed blue-steel 
pistol which he shortly gave to James (R. 217, 219). James 
started going through decedent’s coat pockets and told him 
that where he was going he would not need a coat (R. 389). 
James told decedent he was going to ‘‘get’? him for 
certain bragging he had done (R. 603). Decedent then 
lunged for the pistol that Duncan was holding on him and 
she either got out of his way or they both fell on the 
floor (R. 222, 496). Not realizing that the gun she was 
holding had been disarmed during her absence, Duncan 


1 This method of caling was employed in order to save the person making 
the call a dime (BR. 701). 
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pointed it at decedent and clicked the trigger four times 
(R. 222, 497, 414). When she realized that Jones had un- 
loaded the pistol she told him that she would never forgive 
him (R. 504). Thereafter, all three appellants started 
beating the decedent unmercifully. James hit the decedent 
with his fist, knocking him back into the kitchen (R. 391). 
Decedent fell to the floor and was hit and kicked in the 
face and stomach by both James and Simms (R,. 222). 
Duncan was also pommelling decedent (R. 392). Appel- 
lants then dragged decedent through the hallway where 
the latter broke away and started for the front door, but 
was grabbed and brought back (R. 224, 394, 603). Wit- 
nesses Holland, Jones, Winchester, Allen and Beasley all 
testified that they saw either James or Duncan, or both, 
repeatedly strike decedent on the head with a coca-cola 
bottle until the bottle broke (R. 225, 395, 499, 500, 605). 
One witness further said Duncan hit decedent with a ham- 
mer (R. 417). During the fight James returned to Simms 
the snub-nosed pistol and the latter attempted to shoot 
decedent with it (R. 25, 503). All five of the witnesses 
to the fight, other than the appellants, testified that dece- 
dent was bleeding, but that the appellants did not appear 
to be hurt or were not bleeding. The thrashing was de- 
scribed as lasting for from five to thirty minutes (R. 505, 
398). Various witnesses testified to their attempts at stop- 
ping the beating, but apparently met with little success. 
Duncan warned anyone that if they attempted to get help 
for decedent she would kill them (R. 227). 

When appellants finished drubbing decedent the latter, 
with the help of Jones, started to leave by the front door. 
However, Duncan slammed the front door shut and ordered 
Jones to take him down the back steps. Decedent sat down 
at the top of the steps at which point James said he was 
going to beat him so that they would have to take him to 
the hospital, and indicated that he wanted to kick him 
down the back steps (R. 506). Decedent was bleeding at 
the time (R. 698). Jones and Allen then helped decedent 
down the back steps and into the back seat of Duncan’s 
1955 Cadillac. The two witnesses were going to stay in 
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the car in order to accompany decedent to the hospital, 
but James and Duncan made them get out (R. 508). Before 
finally leaving, Duncan and James went back in the house 
to look for the gun (R. 608, 510). The three appellants 
then drove away with decedent in the back seat. 

The only testimony concerning the murder from the point 
where appellants left Jannie’s Tourist Home, until they 
arrived in Richmond, Virginia, later that morning was fur- 
nished by accused. Jannie Duncan testified that she was 
going to drive decedent out to his first wife’s house, at 
his request. James and Simms accompanied them in order 
to protect her from being hurt by decedent. They left 
the Tourist Home at about 2:30 a.m. (R. 2178, 2355), and 
drove to the 800 block of 20th Street, Northeast (R. 2181, 
2355, 2512). When they arrived at that address, decedent 
changed his mind and said he wanted to be taken to the 
Blue Jay Motel where he could ‘‘sleep it off.’? (R. 2181, 
2357). They then drove to the Blue Jay Motel, which was 
about 25 miles out of Washington on Route 301. They 
arrived there about 4 a.m. (R. 2183). According to Duncan 
her husband got out of the car at the motel and knocked 
on the door, and getting no answer, returned to her car. 
He then asked her about driving him to Richmond noting 
that the two of them had had a good time there at Christ- 
mas, 1954. Duncan testified that her husband suggested 
that if they went to Richmond ‘‘Maybe I can recapture 
something I have lost’? (R. 2183). Demonstrating her 
beneficence, she replied, ‘‘Well, anything to please you”’ 
(R. 2184). They even exchanged love notes (R. 2184, 2363). 
She then proceeded to drive to Richmond via Route 301. 

Enroute to Richmond they made one stop to let decedent 
get out of the car to relieve himself. When he got back 
into the car he took a place in the back seat (R. 2364). 
In going from the Blue Jay Motel in Maryland to Richmond 
appellants testified they went via Route 301 and had to 
stop once at a toll bridge (R. 2185, 2364, 2512). In his 
testimony concerning the drive to Richmond appellant 
Simms at one point blurted out that he remembered seeing 
the Iwo Jima statue out of his right hand car window 
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(R. 2514). On cross-examination, started after a brief 
recess, Simms tried to modify his previous testimony about 
seeing the statue by saying he ‘‘thought’’ it was that 
Iwo Jima statue. It was pointed out that this statue is on 
Route 1, and can be seen to the right as one leaves Wash- 
ington heading south (R. 2556). As further indication 
that they had taken Route 1 instead of Route 301 to 
Richmond, Simms testified at one point that they were 
on a big highway (R. 2561). 

After decedent got back in the car after relieving him- 
self they continued the drive. Suddenly Duncan, who was 
driving, said she felt something hit her on the head, causing 
her to make the car swerve (R. 2186). Simms, who was in 
the back seat with decedent, testified that it was a gin 
bottle with which decedent had hit his wife (R. 2515), while 
James who was in the front seat said decedent hit her 
with a rock (R. 2365). Duncan stopped the car and a brief 
fight ensued, after which they resumed the journey to 
Richmond. However, peace did not reign long before 
decedent started fighting again. James said decedent still 
had the rock in his hand. Duncan was driving the car 
while James, Simms, and decedent were engaged in the 
fight. Although it was a rather rough fight (‘‘then another 
fight started and it was all up in the top of the car and 
everything’”’ (R. 2187) ) which lasted three or four minutes, 
Dunean did not attempt to stop the car when this fight 
started. After several minutes of fighting, Simms testified 
that it must have been getting too hot for decedent because 
he said, ‘‘Well, I ain’t going to stay in here’’ and then 
the door was open and decedent was out of the car (R. 
2517). According to James decedent kicked his heels 
against the back of the seat and went out of the door (R. 
2367). Duncan did not see decedent leave the car because 
she had to keep her eyes on the road (R. 2188). She 
brought the car to a stop and all three appellants ran back 
to where decedent was laying, and James and Simms picked 
him up and put him back into the automobile (R. 2367, 
2518). James testified that decedent was bleeding so 
badly when they put him in the car blood squirted up onto 
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the headliner covering the ceiling of the car (R. 2368). In 
Dunean’s words ‘‘blood was just shooting everywhere’’ 
(R. 2189). None of the appellants testified to making any 
attempt to stop the flow of blood. They again resumed 
their journey to Richmond where they would take decedent 
to a hospital (R. 2518). 

Shortly thereafter James reached over the front seat 
to feel decedent’s pulse. Not feeling a pulse beat at either 
the wrist or temple James concluded that decedent was 
dead, and poured himself another drink (R. 2369). Arriv- 
ing in Richmond they went to the house of Duncan’s 
sister, Mrs. Annie Adkins, in order to get some shovels. 
She got in the car with them and they drove to the house 
of Isaac Cotman (R. 2190, 2369, 2520). When they arrived 
at Cotman’s house Mrs. Adkins got out of Duncan’s car 
and went in to see him. Then Mrs. Adkins and Cotman 
came out and got into his green Dodge automobile and 
drove off and were followed by appellants in Duncan’s 
blue Cadillac. They drove out into the country where 
Cotman got two shovels and gave them to Duncan (R. 2190, 
2369, 798). Cotman testified that after giving the shovels 
to Duncan he drove to a location known as Providence 
Forge, which is located about eighteen miles from Rich- 
mond (R. 797). The Cadillac stopped on the side of the 
road and appellants dragged the body of Orell Duncan out 
of the car and up a dirt path (R. 2190, 2369, 2571, 799). 

The Sunday morning burial of Orell Duncan was also 
observed by Clarence Johnson, a resident of the neighbor- 
hood who happened to be passing by the scene. He stated 
that as he was driving along Route 631 early in the morning 
of March 11, 1956, he observed a blue Cadillac and a green 
DeSoto (apparently Mr. Cotman’s car) parked on the 
roadside (R. 765). He saw both male appellants by the 
side of the road with shovels, and also saw Duncan (R. 
767, 769). They dragged something into the woods, and 
subsequently Mr. Johnson and his brother went up the path 
and uncovered the face of a man lying on the ground with 
some dirt thrown over him. They immediately left and 
called the police (R. 771). Mr. Cotman, who also observed 
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the burial stated that after appellants returned from the 
woods they were carrying clothes in their hands (R. 801). 
James admitted that decedent’s clothes were thrown out 
of the car on the way back to Washington (R. 2371). 

Appellants returned to Washington the same Sunday 
afternoon (R. 2198). James told of removing parts of 
the interior of the automobile and burning them in the 
furnace of Mrs. Alberta Johnson’s house on Webster 
Street in Brentwood, Maryland (R. 2374). Mrs. Johnson 
and Mr. Cleveland Pearson, a roomer at the Webster 
Street address, both told of Duncan and James coming to 
the house about 10 p.m. on the evening of March 12, 1956 
(R. 868, 919). Duncan asked Mrs. Johnson if she could 
burn something in her furnace (R. 869). Mr. Pearson let 
James into the basement of the house (R. 870, 920). A 
piece of foam rubber was later found by the furnace which 
matched perfectly with another piece of foam rubber the 
police took from the impounded Cadillac (R. 925, 1673). 
Mrs. Johnson then escorted Duncan to an upstairs bedroom 
and later James was observed entering the same room (R. 
874). Duncan made a phone call from Mrs. Johnson’s 
house during which call she asked Mrs. Johnson what the 
address of the house was (R. 876). Appellants Duncan 
and James were arrested later that night by Prince George 
County police who came to Mrs. Johnson’s house in search 
of them (R. 878, 1610, 1615). Simms was arrested at 1616 
18th Street, Northwest at 4:30 am. on March 13, 1956, 
by Officer O’Bryant (R. 1618). 

Officer A. L. Houser of the Virginia State Police testi- 
fied that he was led to the body of decedent by the Johnson 
brothers. He found the body on a dirt path leading off 
of Route 631. It was partially covered with a mound of 
dirt and only the face was initially visible. He secured 
the scene and sent for assistance (R. 934). Doctor Farrar 
Howard, Medical Examiner in Charles City County, Vir- 
ginia testified that at about noon on March 11, 1956, 
pursuant to a telephone call he went to the scene where 
the body was discovered and made a superficial examina- 
tion. He pronounced the body dead and dispatched it 
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to Richmond for a detailed autopsy (R. 110). Cleovus 
Dunean, decedent’s brother, testified that on Tuesday, 
March 13, 1956, he went to Richmond where he identified 
the remains of his brother in the morgue (R. 106). 

Doctor Harold Beddoe performed an autopsy on the 
body of Orell Duncan on the morning of March 12, 1956 
in Richmond (R. 122). He described the results of the 
external examination (R. 124-125). There was extensive 
bleeding into the tissues around the eyes accompanied by 
swelling so that the eyes were almost completely closed. 
This swelling extended around the left side of the cheek 
and temple. There were two cuts below the left eye 
and one cut above the same eye with three additional cuts 
above that. There was a scraped area on the left upper 
forehead. There was a deep cut in the most prominent part 
of the back of the head about one inch in length. There 
were four deep cuts to the bone on the left side of the skull. 
On the right side of the forehead there was a one inch cut 
that went to the bone and was surrounded by bruises. On 
the arms and legs there was extensive bruising and cuts, 
too numerous to describe. 

After giving a description of the external injuries, 
Doctor Beddoe went on to tell the results of his internal 
examination (R. 125-128). There was extensive bleeding 
into the deep tissues of the scalp over an area measuring 
6 by 4inches. The skull itself was not fractured, but the 
brain was quite swollen and subsequent microscopic exam- 
imation showed evidence of concussion. Examination of 
the chest and abdomen showed no injury to the internal 
organs but the lungs were quite heavy and congested 
with blood. This same congestion was also present in the 
liver and kidneys. Doctor Beddoe explained the results 
of the autopsy as indicating that due to multiple blows to 
the head a cerebral concussion was produced which in turn 
affected certain centers that control respiration and blood 
pressure which caused the blood congestion in the lungs, 
liver and kidneys. He stated that death was caused by 
the cerebral concussion. 
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On cross-examination Doctor Beddoe was asked if he 
knew what type of instrument could have caused the wounds 
he found on decedent’s head (R. 142). He answered by 
stating that some of the wounds could have been caused by 
cylindrical object such as the flat part of a gun butt 
(R. 143). He further testified that in only one place was 
there injury or bruising to the skin adjacent to a cut. 
The other wounds he said, were the result of direct blows 
to the head and indicated that the head was the main 
focus of the assault (R. 145). He also stated that a bottle 
could have caused some of the injuries described (R. 147). 


STATUTES INVOLVED 
Title 22, District of Columbia Code, Section 2401, provides 
in part: 

‘““Whoever, being of sound memory and discretion, 
kills another purposely, either or deliberate and pre- 
meditated malice’? ... ‘‘is guilty of murder in the 
first degree.”’ 


Title 22, District of Columbia Code, Section 2403, provides: 


‘Whoever with malice aforethought, except as pro- 
vided in section 22-2401, 22-2402, kills another, is guilty 
of murder in the second degree.’’ 


SUMMARY OF ARGUMENT 


In looking at the evidence in the light most favorable to 
the Government, it will be seen that there is ample basis 
for finding that decedent died of blows struck by appellants 
in the District of Columbia. The contention as presented 
by appellants’ testimony that decedent died as a result 
of a fall from a car in Virginia was completely lacking in 
verisimilitude, especially after Simms’ addled version of 
the hegira to Richmond. 


After lengthy discussion the court rejected some of 
appellants’ proposed instructions, mostly involving com- 
ments on particular facets of the evidence most favorable 
to them, and agreed to give others that were requested. 
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It is never incumbent upon the court to discuss the evidence 
in its charge. The charge as given fairly presented all 
defenses advanced by appellants, and further very care- 
fully explained exactly what facts the jury must find, beyond 
a reasonable doubt, before they could return a verdict of 
guilty. They were in no way prejudiced by anything the 
court included or excluded from its instructions. 

Two witnesses testified that they heard Duncan say 
she was very angry with her husband, decedent, because 
he had turned her in to the Internal Revenue Service. 
Appellant Duncan herself testified that she did ask her 
husband whether he had informed on her to the Service, 
clearly indicating that she at least thought he had so done. 
However the truth or falsity of Duncan’s statement that 
she was angry at decedent because of his informing on her 
was not relevant. The only materiality of the statement 
was whether or not it had been made, not whether it was 
true. Consequently, when appellant sought to bring in all 
of the records at Internal Revenue concerning her in order 
to disprove the fact that decedent had informed on her, 
the court properly upheld the Bureau of Internal Revenne’s 
privilege concerning its records. Likewise the court recog- 
nized the privilege covering F.B.I. records and did not 
accede to appellants’ argument that merely because the 
government calls a person as a witness it thereby waives 
the privilege surrounding such records. If such a broad 
waiver could be implied the privilege itself would be com- 
pletely nugatory. 

In his closing argument the prosecutor argued to the 
jury that appellants’ story about various visits made by 
them after leaving the tourist home and before finally 
starting for Richmond was a fabrication and was not 
correct. He never gave the slightest intimation that he 
possessed any information that the jury did not that 
caused him to so characterize their story. The argument 
were merely advocacy and could not possibly be termed 
testimony on the part of the prosecutor. Considering the 
time element between when appellants left the tourist home 
and when they arrived in Richmond in light of the road 
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conditions and the territory they allegedly covered before 
starting for Richmond, and all this coupled with Simms’ 
slip concerning the Iwo Jima statue clearly was a sound 
basis for the characterization of their story as a fab- 
Tication. 

Appellant Duncan tried to have a hospital report ad- 
mitted into evidence under the shop book rule. The court 
allowed all of the report in except a statement therein by 
Duncan that the cut on her arm was caused by her being 
pushed through a window by her husband. Obviously such 
a statement does not have the necessary attributes of truth- 
fulness to get in under the rule. It was merely a self 
serving statement by the patient, not a report by the 
doctor of his treatment or his observation of the patient. 
Furthermore, Duncan herself testified and supplied the 
information that the court had excluded under the shop 
book rule so there was no prejudice. 

One out of the numerous policemen who worked on this 
_ ease was incapacitated at the time of trial and could not 
appear at a witness. Appellant James sought to relate 
something that this policeman had told him long prior to 
trial, to the effect that the policeman wanted James to give 
false testimony and would be rewarded therefor with im- 
munity or a light sentence. This self-serving statement of 
the policeman to James was naturally and correctly ex- 
cluded as hearsay. 


ARGUMENT 
I 
The Trial Court Had Jurisdiction in This Case 


Appellant concedes that the Government introduced evi- 
dence of a “fist fight’’ occurring in the District of Colum- 
bia, but argues that when decedent left Jannie’s Tourist 
Home he was in ‘‘good condition’’ (Br. p. 10). To describe 
the brutal bludgeoning decedent received at the tourist 
home as a fist fight is a litotes completely belied by the 
record. Five witnesses testified that they observed appel- 
lants repeatedly beat decedent with a coca-cola bottle until 
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it finally broke. These same witnesses also testified that 
decedent, in addition to being struck with fists, was kicked 
in the face and body when he fell to the ground. A shod 
foot in itself has been classified as a dangerous weapon.” 
Further, as showing that decedent was in ‘‘good’’ condi- 
tion when he left the premises, appellants cite one part of 
the testimony of Mr. Jones, where on cross-examination 
he was read a statement he had previously made to the 
police wherein he stated that decedent was ‘‘in pretty good 
condition’’ when he left the tourist home (R. 562). How- 
ever, this same witness, Mr. Jones, had testified on direct 
examination at the trial that when decedent left the prem- 
ises he had to be helped down the back steps by two other 
men (R. 506). Decedent was allegedly being helped into 
the car so that he could be taken to the hospital (R. 508). 
Then on cross-examination Mr. Jones testified that on the 
way out decedent sat at the top of the back steps with his 
hand over his head and ‘‘was pretty bloody then’’ (R. 553). 
He also described decedent as ‘‘pretty shook up’’ when he 
left (R. 554). Thus from the entirety of Mr. Jones’ testi- 
mony on the stand plus the cross-examination concerning 
his previous statement, the jury could only conclude that 
decedent was in anything but ‘‘good’’ condition when he 
left the tourist home. Regardless of the adjective em- 
ployed by one witness in describing decedent’s condition, 
the jury had heard extensive testimony from five witnesses 
concerning the beating he received before being taken from 
the premises, and it cannot be said that a man who was 
beaten with fists, pommelled in face and body by appel- 
lants’ feet when down, and struck over the head with a 
hammer and with a coca-cola bottle until it broke, was in 
good condition. 


The court gave the following charge on venue (R. 3036- 
3064) : 


‘“Before you can convict the defendants under the 
indictment which I have just read to you, you must find 


2 Medlin v. United States, 93 U.S. App. D.C. 64, 207 F.2d 33 (1953), cert. 
denied 347 U.S. 905. 
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beyond a reasonable doubt that the offense charged oc- 
curred in the District of Columbia. You are instructed 
that the offense is committed within the District of 
Columbia when the fatal blow or blows were struck 
here, notwithstanding the consequent death happened 
without the District of Columbia and in one of the 
states. You will recall that it is the Government’s 
contention that the blows causing the deceased’s death 
were struck in the District of Columbia. The defend- 
ants claim that the injuries causing death were inflicted 
in the State of Virginia. It is for you to decide on all 
the evidence, direct and circumstantial. Venue may be 
proved by circumstances. 

To elaborate slightly on that, while it is not neces- 
sary in order to sustain the charge of murder that the 
deceased died in the District of Columbia, it is essen- 
tial that the Government establish beyond a reasonable 
doubt that the fatal blow was struck within the Dis- 
trict of Columbia. In this connection if you believe 
from all the evidence that the defendants did strike the 
fatal blow but said blow was struck in the automobile 
owned by said defendant Duncan either in the State of 
Maryland or in the State of Virginia and that death 
followed thereafter, you must find the defendants not 
guilty and if you have a reasonable doubt about this 
you must give the benefit of that doubt to the de- 
fendants and find them not guilty.”’ 


The above quoted instructions are correct in law. It has 
long been the rule in this jurisdiction that murder is com- 
mitted here if the fatal blow is struck in the District of 
Columbia even though the death may occur without this 
jurisdiction. United States v. Guiteau, 1 Mackey 498 (1882). 
It is also settled law that venue does not have to be proved 
by direct evidence but may be shown by facts and circum- 
stances. George v. United States, 75 U.S. App. D.C. 197, 
201, 125 F.2d 559 (1942); White v. United States, 83 U.S. 
App. D.C. 174, 167 F.2d 747 (1948). Also see Roberts v. 
United States, 226 F.2d 464 (6th Cir. 1955), cert. dented, 
350 U.S. 935; United States v. Chiarella, 192 F.2d 528, 532 
(7th Cir. 1951), cert. dented, 342 U.S. 913; United States 
v. Karavias, 170 F.2d 968, 970 (7th Cir. 1948) ; 26 Am. Jur., 
Homicide, § 242, p. 323; Underhill’s Criminal Evidence, 
Vol. I, p. 156 (5th Ed. 1956). 
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Thus the question of venue in this case resolves itself to 
the question of whether the prosecution presented sufficient 
evidence to support the jury’s finding that the decedent 
died of blows,received in the District of Columbia. The 
fact that appellants presented an alternative to the jury by 
alleging that decedent jumped out of a speeding car does 
not divest the District of Columbia of jurisdiction. The 
jary was at complete liberty to discount entirely this part 
of appellants’ testimony if they did not believe it.* An 
obvious defect in their testimony occurred when all three 
appellants specifically stated that they left the tourist home 
about 2:30 a.m., drove out to decedent’s first wife’s home, 
then went twenty-five miles out into Maryland to a motel 
where they stopped, had a drink, and finally left for Rich- 
mond by Route 301 at 4:30 arriving there two hours later. 
The night was wet and foggy so it was patently doubtful 
if the distances could have been covered in the time appel- 
lants said they took. Simms, on direct examination, made 
reference to one of the two fights which supposedly oc- 
curred on the way to Richmond as having taken place as 
they passed the Iwo Jima statue, which is on Route 1 just 
across the Memorial Bridge. Simms further stated that 
they were on a “‘big’”’ highway. Both of these slips by 
Simms could clearly have indicated to the jury that appel- 
lants were never anywhere near Route 301, but went di- 
rectly from the tourist home to Richmond. 


Thus, it is clear that there is substantial evidence to 
support the jury’s finding that Orell Duncan died as the 
result of the unmerciful beating he received at the hands of 
appellants in Jannie’s Tourist Home in the District of 
Columbia. This must be upheld if there is substantial evi- 





3 Wigfall v. United States, 97 U.S. App. D.C. 252, 230 F.2d 220 (1956). In 
United States v. Corrigan, 168 F.2d 641, 644 (2nd Cir. 1948) the court said: 


**To all of the above the appellants make no real answer except to re- 
late evidence which tended to exonerate them. Such evidence is not rele- 
vant on appeal; our function is merely to determine whether the prose- 
cutor’s evidence, if credited by the jury, is sufficient to support the ver- 
dict. United States v. Compagna, 2 Cir., 146 F.2d 524, 526, cert. denied, 
324 US. 867..... ol 
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dence to support it. Besides hearing five witnesses de- 
scribe the punishment decedent suffered at the hands of 
appellants, the jury also heard the testimony of Doctor 
Beddoe who performed a necropsy on decedent. The 
doctor concluded that decedent died as a result of multiple 
blows to the head which caused a concussion, although the 
skull itself was not fractured. He further stated that some 
of the injuries indicated to him that they were inflicted 
by a blunt instrument such as a gun butt, while other of 
the injuries could have been caused by a cylindrical object 
such as a bottle. During the beating appellants were seen 
with both of these objects in their hands. From all of the 
facts and circumstances in this case the jury’s finding that 
decedent died as the result of the injuries received at 
the tourist home is abundantly supported. 


II 
The Instructions Were Proper and Complete 


Appellants allege that the trial court committed re- 
versible error in denying his instructions Nos. 6, 18, 19, 20, 
21, and 22. The charge appears on pages 3047 to 3105 
of the record. We will discuss each of the requested in- 
structions and show that they were properly denied, or 
were in substance covered in the charge as given. 

By instruction No. 6 appellants sought to have the court 
point out to the jury that someone other than themselves 
might have struck the fatal blows and if the jury 
so found then they must acquit appellants. As ap 
pellant Simms’ counsel put it the imstruction ‘“‘. . . 
goes to the defense that someone other than the de- 
fendants may have struck the fatal blow’’ (R. 2836). 
Throughout the charge the court stressed to the jury that 
before they could convict they must find every material 


4 Wigfall v. United States, supra; Mendelson v. United States, 61 App. D.C. 
127, 58 F.2d 532 (1932); Morton v. United States, 79 U.S. App. D.C. 329, 
147 F.2d 28 (1945), cert. denied, 324 U.S. 875 (1945); McGuinn v. United 
States, 89 U.S. App. D.C. 197, 191 F.2d 477 (1951); Glasser v. United 
States, 315 U.S. 60, 80 (1942). 
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fact necessary to establish the guilt of appellants beyond 
a reasonable doubt. The court told the jury that appellants 
are presumed innocent and such presumption must be over- 
come by evidence establishing guilt beyond a reasonable 
doubt before a verdict of guilty could be returned. Thus 
the jury clearly knew that to find appellants guilty they 
must, among other things, find that they struck the fatal 
blows. The court was not under any obligation to further 
tell the jury that there was testimony by appellants that 
Winchester, Jones, and Allen also struck decedent as re- 
quested by No. 6. 

In finally denying instruction No. 6 the court offered to 
reopen discussion on this point if appellants could furnish 
any authority (R. 2870). Appellants made no further re- 
quests concerning this instruction, and did not furnish the 
court with any new authority, so the record would seem to 
indicate that they did not object to the court’s ruling in 
denying this instruction. 

By instruction No. 18 appellants sought to have the trial 
court tell the jury that if they found that decedent’s death 
was caused by his jumping from the car in Virginia then 
they would not be guilty of murder in the District of Co- 
lumbia. This instruction was denied after some discussion 
(R. 2854-2860). Such denial was proper. The court fully 
explained to the jury that they must find that the fatal blows 
were struck in the District of Columbia, notwithstanding 
that decedent may have died without the District of Colum- 
bia (R. 3063). Further the court told the jury that if they 
found that the fatal blow was struck in either Maryland or 
Virginia then they must return a verdict of not guilty (R. 
3064). Thus the jury was completely informed on this point 
and knew they could not convict if decedent died as the 
result of something that happened in the state of Virginia. 

By instruction No. 19 appellants asked the court to in- 
struct the jury that the three appellants testified that de- 
cedent jumped or fell from the car in Virginia and there- 
after died. The instruction further told the jury that this 
testimony had not been contradicted and, that the jury was 
not at liberty to disregard positive testimony which has not 
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been contradicted and is not inherently improbable. Ap- 
pellants cited ‘‘the Stone case’’* in support of this instruc- 
tion (R. 2861). It is true that in Stone this Court did say 
a jury is not at liberty to disregard testimony when it is 
all one way, not immaterial, irrelevant, improbable, incon- 
sistent, contradicted or discredited. That was a civil divorce 
case and does not set out the rule for a criminal case. Even 
applying the Stone standard to this case it cannot be said 
that the testimony of appellants concerning decedent’s 
death was not improbable, inconsistent nor discredited. In 
the first place it was highly improbable that appellants took 
Route 301 to Richmond or that decedent would jump from 
a speeding car. Further the medical testimony indicated 
that decedent died from blows on the head which were in- 
flicted by a blunt instrument. The injuries were not de- 
seribed as those received from a scrape as when falling from 
a moving car. Further, from the testimony of the five wit- 
nesses who watched the beating, it was highly improbable 
that decedent could have lived very long after he left the 
tourist home. This is not to say that the jury could not 
have found that decedent did die from falling out of the car, 
but surely the court was not to tell the jury not to disbelieve 
appellants’ version of how the death occurred. 

Instruction No. 20 is also of the type wherein appellants 
requested the court to take one of the appellants’ testimony 
and stress it to the jury. In this instruction appellants re- 
quested the court to tell the jury that if they believed that 
decedent died from a blow struck earlier in the evening by 
someone other than appellants then appellants would not 
be guilty. Although the court did deny this instruction (R. 
2865), the court repeatedly told the jury that to find ap- 
pellants guilty they must find that decedent died from the 
blows struck by appellants in the District of Columbia. To 
pick out various parts of the tales told by appellants and 
tell the jury that if such and such were true then appellants 
would not be guilty would undoubtedly have been helpful 
to them but surely such procedure is not required nor judi- 


——$_ 


5 Presumably Stone v. Stone, 78 U.S. App. D.C. 5, 136 F.24.761 (1943). 
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cially sound. It is true that under the principles of Tatum® 
the trial court must instruct on every point of law raised 
by a party no matter how weakly supported by the evidence, 
yet no cases have been cited nor found that require instruc- 
tions to stress a particular fact pattern as presented by 
either side. 

Instruction No. 21 was likewise denied (R. 2868). This 
instruction is merely duplicitous of Instructions Nos. 18 and 
19 and was properly denied for the reasons above discussed. 

Finally appellants allege that the court committed prej- 
udicial error in failing to give their instruction No. 22. By 
this instruction appellants sought to have the court tell the 
jury that there is a presumption of law that if a body is 
found dead in Virginia it is presumed that the fatal blow 
was struck in Virginia and that if such presumption is not 
overcome by evidence convincing beyond a reasonable doubt 
they must find appellants not guilty. Such instruction was 
naturally denied. In seeking to justify this instruction on 
appeal appellants cite authorities holding that once a fact 
is shown to exist it will be presumed to continue to exist 
until the contrary is shown (Br. 14). Such authority can 
at most, when applied to this case, give rise to a presump- 
tion that once it is shown that decedent was found dead in 
Virginia he remained dead. A presumption of a continuing 
fact does not work retroactively,’ and appellants have cited 
no authority to support their alleged presumption that if 
a dead body is found in Virginia the fatal blow must have 
been struck in Virginia. Furthermore, any presumptions 
arising in this respect were completely and conclusively 
rebutted by the plethora of evidence offered by the Gov- 
ernment showing that Orell Duncan died as a result of the 
flogging he suffered at the tourist home. 

Another fault appellants find in the charge is that the 
court failed to instruct on assault with a dangerous weapon, 
assault with intent to kill and simple assault. The indict- 


6 Tatum v. United States, 88 U.S. App. D.C. 386, 190 F.2d 612 (1951). 


7 Petroff v. United States, 13 F.2d 453 (6th Cir. 1926); State v. Smith, 300 
S.W. 1081, (Mo. 1927). 
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ment charged that appellants murdered Orell Duncan in 
the District of Columbia by striking him with their fists 
and with a hard, blunt object and by kicking him (R. 3119). 
Their defense was that they struck in self defense and the 
decedent did not die from these blows but died as a result 
of the fall from the car in Virginia. If the jury believed 
that decedent died as a result of the assault the least that 
the crime could have been was manslaughter. An assault 
resulting in death can not be an assault with a dangerous 
weapon nor assault with intent to kill. Appellants were on 
trial for Orell Dunean’s murder. The jury had to decide 
whether or not appellants killed him in the District of Co- 
lumbia. The jury was instructed that if decedent did not 
die from blows struck here they must return a verdict of 
not guilty. Since the government was contending that ap- 
pellants beat decedent to death, the question of a mere 
assault never entered the case, nor was assault charged in 
the one count indictment. Therefore, the lesser offenses of 
assault with a dangerous weapon or assault with intent to 
kill were not lesser included offenses in the charge as con- 
tained in the indictment, within the meaning of Rule 31(c), 
Federal Rules of Criminal Procedure. 

A jury in a criminal case is a group of people chosen to 
determine the facts and to apply those facts to the law as 
given by the court. As this court pointed out in Tatum v. 
United States, supra, 88 U.S. App. D.C. at 389: 


‘Failure on the part of a trial court in a criminal 
ease to instruct on all essential questions of law in- 
volved in the case .. . would clearly affect substantial 

rights within the meaning of Rule 52(b).’’ 


However, in Guy v. Umted States, 71 App. D.C. 89, 91, 107 
F.2d 288 (1939), cert. denied 308 U.S. 618, this court also 
pointed out that: 


‘‘When guilt is clearly established by competent evi- 
dence, error in the admission or exclusion of other evi- 
dence or in the charge to the jury which does not effect 
the substantial rights of the accused does not call for 
reversal of a conviction.’ 
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In deciding whether appellants’ substantial rights were 
prejudicially effected by the court’s denial of the requested 
instructions it must be determined if the court failed to 
instruct on any ‘‘essential question of law.’’ By the in- 
structions denied appellants sought to have the court tell 
the jury that if decedent died from a blow received prior to 
the fight in the tourist home, or from blows struck by others 
than appellants or died either from blows struck in Virginia 
or from a fall from the automobile in Virginia then the jury 
must find them not guilty. From reading the charge as a 
whole it will be seen that the court diligently protected ap- 
pellants’ rights by telling the jury that in order to convict 
they must find from the evidence beyond a reasonable doubt 
that decedent died as a result of blows struck in Washing- 
ton by the appellants. It is naturally presumed that the 
jury followed the instructions.* Since this was done none 
of appellants’ rights, substantial or insubstantial, were in 
any way effected. 


It 


The Subpoenas to the Federal Bureau of Investigation and the 
Internal Revenue Were Properly Quashed 


In cross-examining the Government’s first witness to the 
beating, Mr. Winchester, appellants’ counsel asked him 
what he first observed in the tourist home when he woke 
up on March 11,1956. The witness answered (R. 285) : 


‘“*A. I observed Mrs. Duncan had a pistol on Mr. 
Duncan and demanded him into the kitchen. After he 
got to the kitchen, she told him that she was going to 
see how a big time gambler would squirm, was going to 
show him how smart he thought he was for turning her 
over to the Internal Revenue.”’ 


This was the first testimony having anything to do with the 
Bureau of Internal Revenue, but having first brought it 
out appellants were going to further pursue the subject. 
The witness said that he was positive that he heard Duncan 
say she was angry with decedent for turning her in to the 


8 Opper v. United States, 348 U.S. 84, 95 (1954). 
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Internal Revenue agents (R. 287). Appellants also read 
from a signed statement made by Mr. Winchester to the 
police shortly after the crime in which he stated (R. 290) : 


‘Answer: I heard Jannie tell other people that Orell 
had put her in with the Internal Revenue.”’ 


Again on recross-examination appellants elicited the fol- 
lowing answer from Mr. Winchester (R. 367) : 


‘¢A. She said that Mr. Duncan thought he was smart 
by turning her over to the Internal Revenue and she 
would just have to kill him if he kept putting her in 
with the Internal Revenue and ruining her and her 
little daughters’ lives.”’ 


The next Government witness was Charles Lowell Jones 
and during the course of his direct examination Mr. Jones 
was asked (R. 514-515) : 


‘<Q. Mr. Jones, directing your attention to a time a 
short while prior to this Saturday night and Sunday 
morning, do you recall any conversation, that is, a con- 
versation between you and the defendant Jannie Dun- 
can wherein she gave you certain information relative 
to the deceased Orell Duncan taking Internal Revenue 
Agents to a certain address in the District of Columbia? 

A. I heard it but I didn’t hear it direct.’ 


Subsequently, on redirect examination Mr. Jones was read 
the following question and answer from the statement he 
had given the police shortly after the commission of the 
crime (R. 586) : 


*“Q. Do you ay of any previous trouble between 
Jannie and Orell? 

‘Did you not answer this in your statement.’ 

A. She told me that Orell had taken the Internal 
Revenue over to her house on 14th Street, Northwest, 
and gotten Montgomery to admit the Cadillac wasn’t 
his ear but belonged to her. Also he had brought the 
Internal Revenue down to the tourist home. She was 
pretty high and had the same gun with her. She said 
she was going to shoot Orell on sight. 

‘Was that the question and did you answer it in that 
fashion?’ 

A. Yes.”’ 
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Right after the above colloquy appellants then asked Mr. 
Jones on recross-examination (R. 588) : 


“‘Q. Mr. Witness, do you remember that you were on 
Le stand this morning and you were asked a question 
by Mr. Smithson, something about the Internal Reve- 
nue, and you said that you didn’t hear anything from 
Jannie but you heard it from others; isn’t that right? 
A. Yes, I did, but I didn’t understand the question.’ 


Also Gloria Beasley testifying for the government stated 
Duncan told her on the Saturday morning before decedent 
was murdered that before she, Duncan, would let decedent 
‘‘mess her up’’ by turning her in to the Internal Revenue 
she would kill him (R. 618). 

When Duncan was questioned concerning the Internal 
Revenue Service she admitted that as early as 1952 or 1953 
she knew she was being investigated by the Service. She 
further admitted, when questioned by her attorney, that she 
asked decedent if he had informed on her to the Bureau of 
Internal Revenue, and he told her he had not (R. 2137). 
Duncan did not deny making statements to anyone that she 
was angry with her husband because she thought he had 
turned her in to the Internal Revenue Service. 

During the course of the trial appellants directed a sub- 
poena to the Commissioner of Internal Revenue directing 
him to produce all records in his possession having to do 
with Jannie Duncan or Jannie Terry or Jannie Washington 
(the latter two names being Duncan’s names by previous 
marriages) (R. 1839). The unlimited and broad scope of 
this subpoena in itself shows that appellants were obviously 
on a fishing expedition.*® After lengthy discussion (R. 1834 
1857, 1867-1893) the court sustained the government’s ob- 
jection to the introduction of the Interna] Revenue records 
in the following language (R. 1893) : 


‘*In this case the record is that, as I remember it, 
two witnesses for the Government testified that at some- 
time the defendant Duncan is alleged to have said in 


9 Gordon. v. United States, 344 U.S. 414, 419 (1953). 








23 


substance that the deceased Duncan had informed 
against her or turned her in, or words to that effect. 

The Government has not attempted to establish that 
the deceased Duncan did in fact turn her in or inform 
against her. The Government has not, to use an ex- 
pression I think defense counsel used, brought into the 
case any part of the records of the Bureau of Internal 
Revenue. If they had, a different situation might con- 
front the Court. 

The only thing that is of record in this case is that two 
witnesses have said that the defendant Duncan said 
something. 

For that reason, it is the view of the Court that the 

records of the Bureau of Internal Revenue, which the 
subpoena seeks to reach, would be immaterial and that 
the privilege applies. The Court will sustain the ob- 
jection of the Government to all those records.”’ 


Appellant now argues that since the Government had 
‘‘opened the door’’ to the Internal Revenue records it has 
waived the privilege of keeping the records secret (Br. 19). 
They cite United States v. Corrigan, 168 F.2d 641 (2nd Cir. 
1948) in support of their ‘‘open door’’ argument. In 
Corrigam the court said, 168 F.2d at 645: 


‘<The doctrine of ‘opening the door’ is an application 
of the principle of ‘completeness’; that is, if one party 
to litigation puts in evidence part of a document, or a 
correspondence or a conversation, which is detrimental 
to the opposing party, the latter may introduce the 
balance of the document, correspondence or conversa- 
tion in order to explain or rebut the adverse informa- 
tion which might arise from the fragmentation or in- 
complete character of evidence introduced by his ad- 
versary.”’ 


By applying the doctrine of ‘‘opening the door’’ it is readily 
apparent that the government did not put in part of a docnu- 
ment, or conversation. Two witnesses testified that Dun- 
can was angry with decedent for turning her in to the 
Internal Revenue Service. The government did not intro- 
duce any records from the Bureau of Internal Revenue nor 
did the Government seek in any way to show whether or not 
decedent had in fact turned his wife in. Thus it cannot be 
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said that the government ‘‘opened the door’’ at all, and 
surely not to an extent where appellants could subpoena all 
the Internal Revenue records for a ten year period. 
Furthermore, if any door was opened it was done by ap- 
pellants who initially elicited the reference to Internal 
Revenue. 

There is no doubt that the executive enjoys a privilege 
of maintaining its records secret.1° However, it has been 
held that the government waives this privilege in a criminal 
ease by instituting proceedings wherein the privileged 
papers are a necessary part, or substantially touch the 
ease." A private person can not waive the privilege.” 
In United States v. Beekman, 155 F.2d 580, 584 (2nd Cir. 
1946) the court set the rule out as follows: 


‘We have recently held that when the government 
institutes criminal proceedings in which evidence, 
otherwise privileged under a statute or regulation be- 
comes importantly relevant, it abandons the: privilege. ’’ 


The instant problem is not comparable to that met in the 
case of government informants whose identity is not re- 
vealed. See for example Roviaro v. United States, 353 
U.S. 53, 62 (1957), wherein the Supreme Court said, ‘‘The 
problem is one that calls for balancing the public interest 
in protecting the flow of information against the individual’s 
right to prepare his defense.’”* Nor is the instant case 
similar 'to those cases wherein privileged material is sought 
in order to impeach a government witness as in Jencks v. 
United State, swpra, where the Court said, ‘‘We hold that 
the criminal action must be dismissed when the Govern- 


10 United States v. Reynolds, 345 U.S. 1 (1953); Boske v. Comingore, 177 
U.S. 459, 467-470 (1900); Ex Parte Sackett, 74 F.2d 922 (9th Cir. 1935); 
United States ex rel. Touhy v. Ragen, 180 F.2d 321 (7th Cir. 1950) ; 4 Moore’s 
Federal Practice, § 26.25[3]-[5]. 

11 Jencks v. United States, .... U.S. ...., 25 LW. 4365 (1957); United 
States v. Andolschek, 142 F.2d 503 (2nd Cir. 1944). 


12In re Grove, 180 F. 62 (3rd Cir. 1910). 


13 Compare also Peters v. Hobby, 349 U.S. 331 (1955) where the Court con- 
demned the use by the government of ‘‘faceless informers.’’ 
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ment, on the ground of privilege, elects not to comply with 
an order to produce, for the accused’s inspection and for 
admission in evidence, relevant statements or reports in 
its possession of government witnesses touching the sub- 
ject matter of their testumony at the trial.’’ (Emphasis 
added). Consequently, it cannot be said that the privilege 
covering the papers in the possession of the Bureau of 
Internal Revenue had been waived by the Government. 

In sustaining the Government’s objection to the admission 
of the Internal Revenue records, the court held that the 
records were not only privileged but also that they were 
not material (R. 1893). They were clearly not material. 
Even had the records been introduced and assuming that 
they would have shown that decedent had not informed on 
his wife to the Internal Revenue, such information would 
not have impeached the testimony of the two witnesses who 
heard Duncan say that she was going to ‘‘get’’ decedent for 
informing on her. This is true because the testimony of 
the two witnesses was not based on anything in the Internal 
Revenue records, but was based on what they heard Duncan 
say. The issue was not the truth or falsity of Duncan’s 
statement, but rather whether or not she did make such 
a statement. The proper way to rebut this testimony was 
to offer the testimony of Duncan herself. This was in fact 
done and she testified that she had discussed the matter 
with decedent by asking him whether he had informed on 
her and he stated to her that he had not (R. 2137). After 
this the records themselves would have added nothing of 
probative value, and definitely would not have rebutted the 
motive as shown by the two witnesses’ testimony. 

Finally, this whole point seems somewhat academic. 
Appellants wanted to introduce the records ostensibly to 
rebut motive on the part of Duncan for killing her husband. 
Even had motive been completely rebutted the Govern- 
ment’s case would have been not\une bit weaker in light of 
the positive testimony from so Vv witnesses concerning 
the deadly beating appellants gave Orell Duncan. Either 
the jury believed he died as a result ofthe blows struck in 
the tourist home in the District of Columbia or they would 
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have returned a not guilty verdict. Motive might play an 
important part in a weak case supported only by circum- 
stantial evidence, or in a self-defense case, but it serves 
little purpose in a case such as the present one where the 
accused were seen by several witnesses to sadistically drub 
decedent senseless. 

Appellants also urge that the court’s action in quashing 
the subpoena to the Federal Bureau of Investigation 
directing the Bureau to furnish the criminal records of all 
the witnesses called by the Government was erroneous. 
Their argument seems to be that in a first degree murder 
case the prosecution must furnish the F.B.I. records 
on government witnesses. These records are clearly 
privileged™ unless such privilege is waived. The Govern- 
ment did not use any records of the F.B.I. concerning the 
witnesses, so if a waiver is to be made out it must rest 
solely upon the fact that when the government calls a person 
as a witness it thereby waives the privilege. Surely no 
such holding has ever been made by any court. If a waiver 
were made by merely calling a witness the privilege would 
be completely nugatory. 


Additionally the Government argued that any F.B.I. 
records would be hearsay since the witnesses had not been 
fingerprinted thereby verifying the record (R. 1916). To 
get a record from the F.B.I. by name only, when it is con- 
sidered that the Bureau has many many thousand records, 
would not be at all valid. Whenever an F.B.I. record is 
introduced, and none were in this case, they are always 
verified by fingerprints. Since none of the witnesses were 
fingerprinted any records of persons with the same name 
were properly excluded as hearsay. 


14 Atty. Gen. Order No. 3229, 28 CFR, 1946 Supp., § 51.71 (1939); Atty. 
Gen. Order No. 3229, Supp. 2, Pike & Fisher Admin. Law (2d), Department 
of Justice 1 (1947); Atty. Gen. Order No. 3229, Rev., 18 Fed. Reg. 1368 
(1953). 
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IV 
The Prosecutor’s Closing Argument Was Proper 


Appellants’ argue that the prosecutor’s closing argument 
suffers from the same error as existed in Stewart v. United 
States, (No. 12944, decided by this Court on April 18, 1957). 
In Stewart this Court said (slip opinion p. 6): 


‘‘True, a prosecutor’s words are not prejudicial error 
if the jury would understand from the context that 
they represent merely advocacy rather than testimony. 
United States v. Battiato, 204 F’. 2d 717 (7th Cir. 1953). 
But we do not think it can be said that the jury so 
understood the matter because, within a few minutes 
after denouncing these witnesses as perjurers and 
fabricators, he said, referring to the testimony Dr. 
Williams: ‘I think he was mistaken. I wouldn’t assert 
he would testify falsely. I wouldn’t make that accusa- 
tion against any witness unless I could prove it.”’ 


Thus the teaching from Stewart would seem to be that it 
is within the realm of advocacy for a prosecutor to label 
someone’s testimony a fabrication so long as he does not 
follow this up by intimating that he would not so label 
testimony unless he could prove it. Such a situation is not 
present in the instant case. 


The prosecutor argued (R. 2934) : 


‘‘I say to you, ladies and gentlemen, that I maintain 
that the story related by the defendants of allegedly 
drinking, of visits to his first wife, and to the Blue Jay 
Motel and that is a fabrication, that is not correct.’’ 


The record is replete with evidence that, if believed by the 
jury, would clearly demonstrate the mendacity of the 
testimony referred to by the prosecutor as a fabrication. 
From the cross-examination of Simms it was fairly 
deducible that appellants had driven directly over 
Memorial Bridge, past the Iwo Jima statue, and on down to 
Richmond. They arrived in Richmond less than four hours 
after leaving the tourist home, and on a wet and foggy night, 
making numerous stops it was obvious that the appellants’ 
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story was not correct, but was a fabrication. Further, the 
prosecutor did not follow his label of ‘‘fabrication’’ with 
anything that would lead the jury to think he had proof 
of the fabrication that they, the jury, did not know about. 
The trial court ruled that the argument was proper (R. 
2935), and under the standards of Stewart they were. See 
also Pritchett v. United States, 87 U.S. App. D.C. 374, 376, 
185 F.2d 488 (1950) cert. demed, 341 U.S. 905. 


V 
The Court Properly Excluded Part of the Hospital Record 


Appellants sought to introduce a record from Freedmen’s 
Hospital. This was the hospital report concerning a visit 
Duncan made to the hospital on October 6, 1955, for treat- 
ment of a cut on the arm. The report was introduced and 
read to the jury (R. 2052-2054) except for that portion which 
stated how the accident causing the cut occurred. The court 
excluded this as hearsay and self-serving (R. 2051). The 
part excluded was Duncan’s statement that the injury was 
caused by her being pushed through a window by her hus- 
band, 

It is readily apparent that Duncan’s statement to the 
nurse or doctor as to how her injury occurred was not ad- 
missible under the Federal Shop Book Rule (28 U.S.C. § 
1732). Such an entry was not ‘‘made as a memorandum or 
record of any act, transaction, occurrence, or event... ”’ 
made ‘‘at the time of such act, transaction, occurrence, or 
event.’? Rather the entry was merely a record of what 
Duncan chose to tell the doctor at the time. Compare 
Palmer v. Hoffman, 318 U.S. 109 (1943); New York Life 
Ins. Co. v. Taylor, 79 U.S. App. D.C. 66, 147 F.2d 297 (1944). 

Further the need to invoke the shop book rule did not 
exist because the person who made the statement sought 
to be brought in under the rule, that is Mrs. Duncan, was 
present in court and had already testified concerning her 
visit to Freedmen’s Hospital on October 6, 1955 (R. 2124). 
Therefore it cannot be in any way prejudicial to appellant 
Duncan that her statement in the hospital report itself 
was excluded. 
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VI 
Testimony Concerning Officer Clark Was Properly Excluded 


Appellants claim that they were prejudicially hurt when 
the court excluded testimony by James to the effect that a 
police officer tried to persuade him to testify falsely. The 
police officer did not himself testify because he was in- 
capacitated at the time of trial with a heart condition. To 
allow James to recite something that a policeman, told: him 
is patently rank hearsay. Furthermore, the Government 
would not be bound by the action of one of its investigative 
officers in attempting to have one of the defendants give 
false testimony if indeed such attempt were made. Com- 
monwealth v. Min Simg, 202 Mass. 121, 88 N.E. 918, 921 
(1909). Specifically, appellants claim that Officer Clark told 
James that his investigation showed him that the crime 
occurred in Virginia and therefore he wanted James to 
testify against Jannie Duncan that Orell Duncan died in 
the District of Columbia. Presumably such testimony on 
the part of James would have indicated that the Govern- 
ment had a weak case, but in light of the overwhelming 
testimony for the prosecution it cannot be said that the 
Government’s case was weak. Nevertheless, the testimony 
was properly excluded as hearsay. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ottver GascH, 
Umited States Attorney. 


Lewis CaRROLL, 
FREDERICK G. SMITHSON, 
E. Titman Srieuine, 
Assistant United States Attorneys. 
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